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BECEA 1A
(Regulation 2)

BASIC bGNDITIONS OF EMPILOYMENT ACT, 1997
'SUMMARY TO BE KEPT BY AN EMPLOYER IN TERMS OF SECTION 30

:The follcﬁwing ls a summary of the provisions of the most imporiant sections of the Basic
Conditions of Employment Act, 1997, as amended.

1. APPLICATION OF THE ACT : SECTION 3
The Act applies fo all emplbyees and employers except members of the National Defence
Force, National Intelligence Agency, South African Secret Service and unpaid volunteers

‘working for an organisation with @ charitable pUrpose.

The basic conditions of emplcyment contained in the Act form part of the coniract of
employment of employees covered by the Act Some, but not all, basic conditions of
smploymeni may be varied by individual or colleciive agreements in accordance with the
provisions of the Act. (see paragraph 7 below).

2. REGULATION OF WORKING TIME : GHAPTER TWO

2.1 Application :

This chapter does not apply td senior managerial employess, employees engaged as sales staff
who fravel and employses who work less than 24 hours a month. ‘

2.2 Ordinary hours of wmfk : Section 9

No employer shall require or permit an employee fo work more than—
() 45 hours in any week; :
(b) nine hours in any day if an employee works for five days or less in a week; or
(c) eight hours in any day ¥ an employes works on more than five days in a week,

23 OQvertime : Section 10

2.3.1 Anemployer may not rejquire or permit an employee—
(a) to work overtime except by an agreement;
(b} to work more than fen hours’ overtime a week.

2.3.2 An agreement may not' require or permit an employee to work more than 12 hours on
‘ any day. ;

13.3 A collective agreement :may increase overtime to fifteen hours per week for up fo two
months in any perod of 12 months. -

233 Overtime must be paid jat 1.5 times the employes's normal wage or an employee may
agree to receive paid time off. ' :

24 Compressed working week : Section 11
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24.1 An empioyee mey agree in writing io work up to 12 hours in a day without receiving
. avertime pay. }
24.2 This agreement may not require or permit an employee to work—
- (a) mare than 45 ordinary hours in any week;
(b) more than ten hours’ overtime in any week; or
(&) more than five days in any week,

2.5  Averaging of houfe of work : Section 12

251 A collective agreement may permit the hours of work io be avereged aver & pennd of up
- ie four months.

2.5.2 Anemplovee who 15 bound by such a ¢ollective agreement may not wark more than——
(&) an average of 45 ordinary hours in a week over the agreed period:
{b} an average of fi ive hours’ overime ina week over the agreed period.

2.6 Mea intarvals : Secﬁon 14
28.1 Anemployee rnuetihave a meal interval of 60 minutes after five hours work.
26.2 Awitten agreement may—
(8) reduca the mesg| interval to 30 minutes;
(&) dispense with the meal interval for employees who work fewer than six hours on a
day.
27  Daily and weekdy rest period : Section 15

An empioyee must have e daily rest period of 12 consecuiive hours and a weekly rest period of
36 consecutive hours, which, unless otherwise agreed, must include Sunday.

2.8 Payfor work on sendeys : Section 16
281 Anemployse who ecc.?.siﬂnally wotks on a Sunday must receive double pay.

28.2 An empioves who orcitnanly works on a Sunday must be paid at 1.5 times the nomal
wage.

283 Paidimeofin retdm for working on a Sunday may be agreed upon.
29 Nightwork: Secﬁon 17
2.8.1 Employeas who WGrk at night between 18h00 and 06h00 must be compensated by

pavment of an aliowence or by a reduction of working hours and transport must be
available,

Iy
hoe
[

Emgioyees who wo"t-f reguiarly after 23:00 and before 08:00 the next day musi be
informad—

(a) of any heakh and safety harards; and
(b} ihe right io undergo a medical examination.
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2.10.

Public hofidays : Section 18
1 Employees must be pafd their ordinary pay for any public hnliday that falls on a working
- day. 5 . |

2.10.2 Work on a public holiday is by agreerment and paid at double the rate.

2.10.
3.

3.4

3 A public holiday may be exchanged with another day by agreement.
LEAVE : CHAPTER THREE

Application

The chapter on leave doss m:st apply to an employee who works less than 24 hours a month for
an employer and {o leave granted_in excess of the leave entilement under this chapier.

3.2

3.2.1

Annual leave : Sections 20 & 21

Employeés are entitled 5:0 21 consecutive days’ annual leave or by agreement, one day
for every 17 days worked or one hour for aevery 17 hours worked.

3.2.2 Leave must be granted rot later than six months afier the end of the annual leave cycle.

3.2.3

3.3
3.3.1
3.5.2

333

34
3.4.1
342
3.5

3.5.1

3352

An employer must not ﬁay an employes instead of graniing leave except on termination
of employment. "

Sick leave ; Sections 22 —-24
An employse is eniitled f:o six weeks’ paid sick ieave in a period of 36 months.

During the first six mcnths an employee is entitled to one day’s paid sick leave for every
26 days worked.

An employer may require a medical cenificate before paying an employee who is absent
for more than two consecutive days or who is frequently absent.

Maternity leave : Sections 25 & 26
A pregnant employee is énﬁﬂed to four consecutive months' matemity leave.

A pregnant empfoyée or ;amployee nursing her child is not allowed io perfbrm work that is
hazardous to her or her child.

Family responsibility leave : Section 27

Full ime employees are entitled to three days paid family responsibility leave per year,

on request, when the employee’s child is horn or sick, or in the event of the death of the
employee’s spouse or life pariner, or the employee’s parent, adoptive parent,
~ grandparent, child, adopted child, grandchild or sibling. :

An ermployer may require reasonable proof.
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4, FARTICULARS bF EMPLOYMENT AND REMUNERATION : CHAPTER FOUR

41 Application

Thls chiapter does hot app!y o an employes who works less than 24 hours a month far an
employer.

42 Written particulérs of employment : Section 29

4, 2 1 An employer mus’c supply an employee when the employee commences employment,
with the following particulars in writing:
(2) full name and address of the employer;
(b) name and cccupation of the employee, or a brief descnptmn of the work ;
{c) various places of wark;
(d) date of employment; -
(e} ordinary hours of work and days of work;
{f) wage or the raie and method of calculating:
{g) rate for ovartime work;
(i) any other cash payments;
(I} any payment in kind and the value thereof;
(i} frequency of remuneration;
(k) Any deductions;
() leave entittement;
{m)pericd of notice or period of confract;
{r} gescnption of any council or sectoral determination which covers the employer's
USINess,
(o) peried of employment with a previous employer that counts fowards the period of
employment;
() list of any other documents that form part of the contract, indicating a place where a
copy of each may be obiained.

4.2.2 Particul‘ars must be revised if the terms of employment change.
43 Informing employess of their rights : Section 30

A statement of emp!oyees rights must be displayed at the workplace in official languages used
at the workplace.

4.4‘ Keeping of recmi‘ds : Section 31

Every employer must keep a record containing the following information:
(a) employee’s name and occupation;

({b) time worked,

(¢) remuneration paid; |

(d) date of birth i under 18 years of age; and

(e) any other pre.scnbed information.

4.5 Information abut;rt remuneration : Section 33

The following information must be given in writing when the employee is paid:
{8) employers name and address;

(b) employee's name and occupation;

(¢c) period of payment;,

(d) . remunerstion in money;

00252601 —B
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(&)
®
(g)

any deduction made from the remuneration;

the actual amount paid; and .

if relevant to the calculation of that employee's remuneration-

(i employee’srate of remuneration and overtime rate;

(i} number of ordinary and overtime hours worked during the period of pavment;

(H  number of hours worked on a Sunday or public hofiday during that pericd: and

(m) if an agreemant fo average working time has been concluded, the iotal number of
" ordinary and overiime hours worked in the period of averaging.

4.6 Dedixctions and other acts concerning remuneration : Sections 34 and 34A
461 Anemployer may not decfuct money from an empioyee's remuneration unless —
(8 The employee agrees in writing to the deduction of a speciiic debf;
(b) The deduction is made in terms of a colleciive agreement, law, court order or
- arbitration award

462 A _déduction in respect of darage or loss caused by the employee may only be made
with agreement and after the employer has followed a fair procedure

4.6.3 Employers must pay deductions and employer coniributions to benefit funds to the fund

- within seven days. : :

4.7 Calculation of remuneraﬁon and wages : Section 35

4.7.1 Wages are calculaied by the number of hours ordinarity worked.

4.7.2 Monthly remuneration or Wagje Is four and one-third fimes the weekly wage.

47.3 If calculated on a basis other than time, or if the employea’s remuneration or wage
fluctuates significantly from period to period, any payment must be calculated by
reference o remuneration or wage during—

(@) the preceding 13 weeks; or
(c) if employed for a shorter period, that period.

4.7.4 Emplbyerﬁ and employees should consult a schedule published in the Govermnmert
Gazstte 1o determine whether a particular category of payment forms part of an
employee’s remuneration for the purpose of calculations made in terms of this Act,

5. TERMINATION OF EMPLOYMENT : GHAPTER FIVE

5.1 Application

This chapler does not apply to én employee whia works less than 24 hours in a month for an

employer. : - , .

52 Notice of termination of employment : Section 37

521 A contract of employment may be terminated on notice of not less than—

(&) oneweek, ii the etnployee has been employed for six months or less;
(b} two weeks, if the employaee has been employed for more than six morths buf not
©more than one year; . : :
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(c) four weeks, if the employee has been employed for one year or more, or if a farm

worker or domestic worker has been employed for more than six morths. -

522 A collective agreement may sharten the four weeks nofice period to not less than two

weeks_

52.3 Notice mustbe gi\}en in writing except when it is given by an illiterate employee.

52.4 The nolice on teri‘ninaﬁcn of employment by an employer in terms of the Act does not |
prevent the employee challenging the faimess or lawfulness of the dismissal in ferms of

53

the Labour Relaﬁr;uns Act, 1895 or any other law. :

Severance pay : Smﬁon 41

An employee dismissed for operational requirements or whose contract of employment is '
terminated in terms of section 38 of the Insolvency Act, 1936 is entiled to one week's
severance pay for every year of service. ‘

54

GCerbficate of Sefvice : Secﬁon':‘,lz o

On termination of employment an employese is-entitled fo a certificate of service.

6.

6.1

6.2

6.3

7.

7.1

72

7.3

PROHIBITION OF EMFLOYMENT OF GHILDREN AND FORGED LABOUR :
SECTIONS 43 — 48

It is 2 criminal offénce o employ a child under 15 years of age.

Children under 18 may not be employed to do work inappropriate for their age or that
places them at risk. :

Causing, demanding or requiring forced labour is a criminal offence.
VARIATION OF l?ASlC CONDITIONS OF EMPLOYMENT : SECTIONS 4% — 50

A collective agreement concluded by a bargaining council may replace or exclude

any basic condition of employment except the following:

(a) the duiy to arrange working time with regard to the health and safety and family
responsibility 'of employees (5.7.9 and 13);

(t) reduce the protection afforded to employees who perform night work(S. 17(3) .

and (4)); ‘
{c) reduce annual leave to less than two weeks (S. 20);
(d) reduce entitiernent to maternity leave (S 25); '
(e) reduce entitlement to sick leave to the extent permiited (S. 22-24Y; and
() prohibition of child and forced labour (S.48).

Collective agreerﬁents and individual agreements may only replace or exclude basic
conditions of employment to the extent permitted by the Act or a sectoral
determination (8.49).

The Minister of ?Labour may make a determination to vary or exclude & basic

condition of employment. This can also be done on application by an employer or
employer erganisation (3. 50).
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7.4 A defermination may not be granted unless a trade union representing the

3.

employses has consented fo the varation or has had the opportunity to make
representations fo the Minister. A copy of any determination must be displayed by
the employer at the work place and must be made available to employee’s (S.50).

SEGTOR.AL DETERM[NATIDHS : SEGTIDN 81

Sectoral determinations may be made o establish basic conditions for employees in a
sector and area. ‘

9.

8.1

8.2

9.3
10.

10.1

10.2

11.

MONITORING, ENFDRCEMENT AND LEGAL PROCEEDINGS : SECTIONS 63 —

81

Labour inspectors must advise employees and employers on their rights and
obligations in terms of employment laws. They conduct inspections, investigate
complainis and may question persons and inspect, copy and remove records and
other relevant documents (5. 64 —86).

An inspector may serve 3a compliance order on an employer who is not complying
with & provision of the Act. The employer may object against the order to the
Director-General: Labour, who after receiving representations, may confirm, rmodify
or set aside an order. Thls decision is subfect to appeal to the Labour Court (3. 68 -
73). ‘

Employees rmay not be dfscﬁminated against for exercising their rights in terms of the
Act (8.78-81). ‘

PRESUMPTION AS TO WHO IS AN EMPLOYEE : SECTION 23A

A person who works fnr or provides services tc: ancther person is presumed fo be
an employee if =

(a) his or her manner or hours of work are subject to control or direction;

{b) he cor she forms part of the employer's omanisation;

(¢) he or she has worked for the other person for at least 40 hours per month over
the previous three months;

(d) he or she is economically dependant on the other persen;

(e} he or she is provided with his or her fools or work equipment; or

() he or she only works for, or renders service fo, one person.

if one of ﬂ'lése factoiz is bresent, the person is presumed io be an employee until the

‘employer proves that he or she is not.

GENERAL

it is an offence fo-—-
(&) obstruct or attempt fo mﬂuence improperly a person who is performing a function in
terms of the Act;
(b) obtain or attempt to obtain any prescribed ducumerrt by mezns of fraud, false pretences
- orby presentlng or submﬁ:mg a false or forged documeni-

doo7
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(c) pretend to be a labour inspector or any other persoen perfon'nmg a functlon in ten'ns of
- the Act; :

(d} refuse or fail to answer fully any lawful question put by & labour inspector or any other
person perioming a funcion in temms of the Act, -

(e) refuse or fail to mmply with any lawful request of, or lawful order by, a labour inspector
or any other person ‘perfc:nmng a function in temms of the Act;

() hinder or obstruct a Iabt::ur lnspector or any other person performlng a function in terms
of the Act. .

(8.92)



